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Abstract

The recognition of the third gender in India marked a significant milestone in the country’s journey toward
equality and human rights. The landmark judgment of the National Legal Services Authority v. Union of India
(commonly known as the NALSA judgment) delivered by the Supreme Court of India in 2014 played a
transformative role in acknowledging the rights and identity of transgender persons. This decision legally
recognized transgender individuals as a “third gender” and affirmed their fundamental rights under the
Constitution, particularly the rights to equality, dignity, freedom of expression, and protection from
discrimination. This study examines the socio-legal impact of the NALSA judgment on the third gender
community in India. It analyses how the judgment has influenced legal recognition, policy reforms, and social
awareness regarding transgender rights. The decision directed both the Central and State Governments to take
proactive measures for the social and economic upliftment of transgender persons, including reservations in
education and employment, access to healthcare, and legal protection against discrimination. Despite this
progressive legal recognition, the third gender community continues to face significant challenges such as social
stigma, lack of employment opportunities, limited access to education, and inadequate implementation of
welfare policies. The study therefore explores the gap between legal recognition and actual social inclusion. It
also highlights the role of legal frameworks, public policies, and social attitudes in shaping the lived experiences
of transgender individuals. The research concludes that while the NALSA judgment has laid a strong
constitutional foundation for the protection of transgender rights, sustained efforts in law, policy
implementation, and societal awareness are essential to achieve genuine equality and dignity for the third gender
community in India.
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Introduction

The discourse on gender justice has evolved significantly in recent decades with the growing recognition of
gender diversity and identity rights. Traditionally, legal systems across the world have operated within a binary
understanding of gender, recognizing only male and female identities. This rigid framework excluded
individuals whose gender identity did not conform to these categories, leading to systemic discrimination and
marginalization.'

In India, members of the transgender or third gender community have historically occupied a distinctive cultural
position. Communities such as hijras, kinnars, and aravanis have existed for centuries and were often
acknowledged in religious and social traditions. However, despite their historical presence, transgender persons
faced severe social exclusion and legal invisibility in modern India.? The absence of legal recognition deprived

'NiveditaMenon, Seeing Like a Feminist 112 (Zubaan, New Delhi, 2012).
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them of access to fundamental rights such as education, employment, healthcare, and housing. A significant
transformation occurred with the decision of the National Legal Services Authority v. Union of India delivered
by the Supreme Court of India in 2014.% In this landmark case, the Court recognized transgender persons as the
“third gender” and affirmed their right to self-identify their gender identity. The Court held that the fundamental
rights guaranteed under Articles 14, 15, 16, 19, and 21 of the Constitution apply equally to transgender persons.*

The judgment emphasized that gender identity forms an integral part of an individual’s dignity and personal
autonomy. The Court further directed the Central and State Governments to implement welfare measures for the
transgender community, including reservations in education and employment, access to healthcare facilities, and
the establishment of social welfare schemes.>The NALSA judgment marked a major milestone in Indian
constitutional law because it shifted the legal understanding of gender from biological determinism to self-
identification. By acknowledging the right of individuals to determine their gender identity, the Court reinforced
the principles of dignity, equality, and freedom enshrined in the Constitution. However, despite this progressive
judicial recognition, the practical realization of transgender rights remains incomplete. Transgender persons
continue to encounter discrimination in multiple spheres of life. Social stigma, lack of institutional support, and
inadequate policy implementation have created barriers to the effective realization of the rights recognized by
the judiciary.’

Therefore, it becomes essential to evaluate the socio-legal impact of the NALSA judgment. While the decision
established an important constitutional framework for the protection of transgender rights, its effectiveness
ultimately depends on the implementation of supportive laws, policies, and social reforms. The present study
seeks to examine the extent to which the NALSA judgment has influenced legal developments and improved the
socio-economic conditions of the transgender community in India.

Conceptual Understanding Of The Third Gender

The concept of the third gender refers to individuals whose gender identity does not conform to the traditional
binary categories of male and female. In sociological and legal discourse, the term “transgender” is often used as
an umbrella category encompassing various gender identities, including individuals who identify as neither male
nor female.”In the Indian context, transgender communities have historically been associated with specific
cultural identities such as hijras, kinnars, and aravanis. Historical records suggest that these communities
enjoyed a degree of social recognition in ancient and medieval societies. However, colonial laws introduced
rigid gender classifications that marginalized transgender persons and contributed to their social exclusion.®

The recognition of the third gender by the Supreme Court in the NALSA judgment represents a critical step
toward correcting these historical injustices. The Court acknowledged that gender identity is an essential
component of personal autonomy and dignity. By recognizing the right to self-identify gender, the Court sought
to ensure that transgender individuals are not forced to conform to societal expectations regarding gender
identity.°Furthermore, the judgment highlighted that discrimination against transgender persons violates the
constitutional guarantee of equality. The Court observed that members of the transgender community are often
subjected to social stigma, harassment, and denial of basic opportunities. The recognition of the third gender
therefore serves not only as a legal acknowledgment but also as a step toward social justice and inclusion. '

3National Legal Services Authority v. Union of India, (2014) 5 SCC 438.

4 Constitution of India, arts. 14, 15, 16, 19 & 21.
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¢ Law Commission of India, Report on Gender Identity and Equality (2018).

7 Judith Butler, Gender Trouble: Feminism and the Subversion of Identity 43 (Routledge, 1990).
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Objectives Of The Study
The main objectives of this research paper are:

To examine the constitutional principles underlying the NALSA judgment.

To analyze the socio-legal impact of the NALSA judgment on the third gender community.
To study subsequent judicial decisions that have strengthened transgender rights in India.

To analyze legislative developments relating to transgender rights after the NALSA judgment.
To identify challenges in the implementation of legal protections for transgender persons.

Research Methodology

The present study adopts a doctrinal research methodology. The research is based primarily on secondary
sources including constitutional provisions, legislative enactments, judicial decisions, academic writings, and
government reports. The doctrinal method enables a detailed examination of legal principles established by
courts in cases relating to transgender rights. In addition to doctrinal analysis, the study also adopts a socio-legal
perspective to evaluate how legal recognition affects the lived experiences of transgender persons. By
examining both legal frameworks and social realities, the research aims to assess the actual impact of the
NALSA judgment on the socio-economic conditions of the third gender community.

Constitutional Analysis Of The Nalsa Judgment

The recognition of transgender rights in India is rooted in the constitutional principles of equality, dignity, and
personal liberty. The decision in National Legal Services Authority v. Union of India represents a significant
milestone in the evolution of constitutional jurisprudence concerning gender identity.!! The Supreme Court
adopted a progressive interpretation of fundamental rights to ensure that transgender persons are not excluded
from the constitutional framework. One of the most important aspects of the judgment was the interpretation of
Article 14 of the Constitution, which guarantees equality before the law and equal protection of the laws. The
Court clarified that Article 14 is gender-neutral and applies to all persons, including transgender individuals.!?
By extending the scope of equality to transgender persons, the Court rejected the traditional binary
understanding of gender within constitutional law.

The Court also relied on Articles 15 and 16, which prohibit discrimination on the grounds of sex. The judgment
interpreted the term “sex” to include gender identity, thereby extending protection against discrimination to
transgender persons.'® This interpretation significantly broadened the scope of constitutional protection and
recognized gender identity as a protected ground. Another important constitutional provision examined in the
judgment was Article 19(1)(a), which guarantees freedom of speech and expression. The Court observed that
gender expression, including the manner in which individuals dress and present themselves, forms an essential
part of the freedom of expression.'* Consequently, restricting individuals from expressing their gender identity
would amount to a violation of constitutional rights.

Furthermore, the Court emphasized the significance of Article 21, which guarantees the right to life and
personal liberty. The Court interpreted this provision to include the right to dignity, privacy, and autonomy in
matters relating to gender identity.!> By recognizing gender identity as a component of personal liberty, the
Court reinforced the constitutional protection available to transgender persons. The NALSA judgment therefore
represents a transformative constitutional interpretation that recognizes gender identity as an integral part of
human dignity and equality.

"National Legal Services Authority v. Union of India, (2014) 5 SCC 438.
121d., para 54.
131d., para 59.
141d., para 72.
151d., para 75.
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Legislative Developments After The Nalsa Judgment

Following the NALSA decision, the Indian government introduced legislative measures to protect the rights of
transgender persons. The most significant development in this regard was the enactment of the Transgender
Persons (Protection of Rights) Act.!® This legislation was intended to provide a comprehensive framework for
the protection and welfare of transgender persons. The Act prohibits discrimination against transgender
individuals in areas such as education, employment, healthcare, housing, and access to public services. It also
provides for the establishment of welfare measures, including rehabilitation programs and social security
schemes. The legislation mandates the creation of the National Council for Transgender Persons to monitor the
implementation of policies and programs relating to transgender rights.!’

Despite these progressive provisions, the Act has faced criticism from activists and scholars. One of the primary
concerns relates to the requirement that transgender persons obtain a certificate of identity from a district
magistrate. Critics argue that this requirement contradicts the principle of self-identification recognized by the
Supreme Court in the NALSA judgment.'®Another criticism concerns the limited provisions relating to
reservations in education and employment. While the NALSA judgment recommended affirmative action
measures, the Act does not explicitly provide for reservations for transgender persons in public institutions. As a
result, the practical impact of the legislation in addressing socio-economic inequalities remains limited.
Nevertheless, the enactment of the Transgender Persons Act represents an important step toward
institutionalizing the recognition of transgender rights in India. The effectiveness of this legislation, however,
depends largely on its implementation and the willingness of authorities to adopt inclusive policies.

Post-Nalsa Judicial Developments

Following the NALSA judgment, several courts across India have continued to expand the scope of transgender
rights through progressive judicial decisions.

A significant development occurred in Arun Kumar v. Inspector General of Registration, where the Madras
High Court held that a transgender woman is legally entitled to marry under the Hindu Marriage Act.!® The
Court interpreted the term “bride” to include transgender women and emphasized that gender identity must be
respected in matters relating to marriage.

Similarly, the Orissa High Court in Chinmayee Jena v. State of Odisha recognized the right of a transgender
person to live with a partner of their choice.?’ The Court held that gender identity forms an essential part of
personal liberty under Article 21 of the Constitution.

Another important decision was delivered by the Telangana High Court in VyjayantiVasantaMogli v. State of
Telangana, where the Court declared the colonial-era Telangana Eunuchs Act unconstitutional.?! The Court
observed that the law violated the dignity and equality of transgender persons and was inconsistent with the
principles laid down in the NALSA judgment.

In addition, the Supreme Court’s decision in Navtej Singh Johar v. Union of India further strengthened the
constitutional framework for LGBTQ+ rights by decriminalizing consensual same-sex relations.?? Although the
case primarily concerned Section 377 of the Indian Penal Code, it reinforced the principles of dignity,
autonomy, and privacy recognized in NALSA.

!%Transgender Persons (Protection of Rights) Act.

171d., s 16.

18 ArvindNarrain, “The Transgender Persons Act and the Question of Self-Identification,” 55 Journal of Indian
Law Institute 312 (2020).

Y Arun Kumar v. Inspector General of Registration, (2019) SCC OnLine Mad 8772.

20Chinmayee Jena v. State of Odisha, 2020 SCC OnLineOri 323.

2VyjayantiVasantaMogli v. State of Telangana, 2021 SCC OnLine TS 333.

2Navtej Singh Johar v. Union of India, (2018) 10 SCC 1.

https://kommerstad.org 329



Minnesota Journal of Business Law and Entrepreneurship
Volume 2026, No. 3
ISSN: 1540-3270

These judicial developments demonstrate that Indian courts have increasingly adopted a rights-based approach
toward gender identity and sexual orientation.

Socio-Legal Impact Of The Nalsa Judgment

The NALSA judgment has had a significant impact on the legal recognition and social visibility of the
transgender community in India. One of the most notable outcomes of the judgment is the increased awareness
regarding transgender rights within legal and policy frameworks. In the field of education, several universities
and educational institutions have introduced transgender-inclusive policies. Some institutions have also created
separate admission categories for transgender students in order to promote educational inclusion. In the sphere
of employment, certain government bodies and private organizations have initiated policies aimed at promoting
workplace diversity. However, unemployment rates among transgender persons remain significantly higher
compared to the general population.

The judgment has also influenced healthcare policies by encouraging governments to provide gender-affirming
medical services and health insurance coverage for transgender individuals. Despite these initiatives, many
transgender persons still face barriers in accessing healthcare due to discrimination and lack of trained medical
professionals. From a social perspective, the judgment has contributed to greater public discussion on gender
identity and human rights. Media representation of transgender individuals has gradually improved, and civil
society organizations have become more active in advocating for transgender rights. However, the socio-
economic conditions of many transgender persons continue to remain precarious. Social stigma, family
rejection, and lack of employment opportunities often force transgender individuals into marginalized
occupations such as begging or sex work.?

Therefore, while the NALSA judgment has significantly advanced the legal recognition of transgender rights, its
broader socio-economic impact remains limited due to structural inequalities and inadequate policy
implementation.

Implementation Challenges After The Nalsa Judgment

Despite the progressive nature of the judgment in National Legal Services Authority v. Union of India, the
practical implementation of transgender rights in India continues to face several structural and institutional
challenges.?*While the decision established a constitutional framework for gender identity recognition, the
realization of these rights depends largely on administrative action, legislative support, and social acceptance.
One of the primary challenges relates to the lack of effective policy implementation by government authorities.
The Supreme Court in the NALSA judgment directed both Central and State Governments to introduce welfare
measures such as reservations in education and employment, healthcare facilities, and social security schemes
for transgender persons.?’> However, in many states these directives have not been fully implemented. The
absence of clear administrative guidelines and monitoring mechanisms has limited the practical impact of these
directives.

Another major challenge is the issue of identity certification under the Transgender Persons (Protection of
Rights) Act.?6 Although the Act was enacted with the objective of protecting transgender rights, the requirement
of obtaining a certificate of identity from a district magistrate has been criticized for undermining the principle
of self-identification recognized by the Supreme Court. Scholars and activists argue that requiring official

Z’National Human Rights Commission, Report on the Rights of Transgender Persons in India (2018).
24National Legal Services Authority v. Union of India, (2014) 5 SCC 438.

21d., para 135.

26Transgender Persons (Protection of Rights) Act.
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certification subjects transgender persons to bureaucratic scrutiny and may lead to further discrimination.”’ The
problem of social stigma and discrimination continues to remain a significant barrier to the realization of
transgender rights. Transgender individuals frequently face exclusion from family structures, educational
institutions, and employment opportunities. Many transgender persons are forced to leave their homes at an
early age due to social rejection and lack of familial support.?® As a result, they often experience limited access
to education and formal employment. The issue of employment discrimination remains particularly serious.
Although the NALSA judgment recommended affirmative action measures for transgender persons, the
implementation of reservations in public employment remains limited. Many employers continue to discriminate
against transgender individuals due to prevailing social prejudices. Consequently, a significant proportion of
transgender persons remain engaged in informal or marginalized occupations such as begging or sex work.?’

Healthcare access also represents a major challenge. Transgender persons often face discrimination within
medical institutions and lack access to gender-affirming healthcare services. In many regions, medical
professionals are not adequately trained to address the specific health needs of transgender individuals. The
absence of inclusive healthcare policies further exacerbates the vulnerability of the transgender community. The
judiciary has continued to intervene in cases where the rights of transgender persons have been violated. For
instance, the Madras High Court in Arun Kumar v. Inspector General of Registration recognized the right of a
transgender woman to marry under the Hindu Marriage Act.’® Similarly, courts have emphasized the need for
inclusive educational policies and protection against discrimination. However, judicial interventions alone
cannot ensure the effective realization of transgender rights. The success of constitutional protections ultimately
depends on the development of comprehensive policies, institutional support systems, and social awareness
programs.

Another significant challenge lies in the lack of reliable data and research relating to the socio-economic
conditions of transgender persons. Government policies often fail to address the specific needs of the
community due to insufficient statistical information. Accurate data collection and research are therefore
essential for designing effective welfare policies. The intersectionality of discrimination further complicates the
situation of transgender persons who belong to marginalized socio-economic groups such as Scheduled Castes,
Scheduled Tribes, or economically disadvantaged communities. These individuals often face multiple forms of
discrimination based on caste, gender identity, and economic status. Therefore, although the NALSA judgment
represents a major constitutional achievement, the persistence of institutional barriers and social prejudice
continues to hinder the full realization of transgender rights in India.

Policy Recommendations And Legal Reforms

In order to ensure the effective realization of transgender rights, it is necessary to adopt comprehensive legal and
policy reforms that address both structural and social barriers. The recognition of gender identity by the
judiciary must be accompanied by proactive measures from legislative and executive authorities. One of the
most important policy reforms required is the implementation of affirmative action measures for transgender
persons in education and employment. The Supreme Court in the NALSA judgment recommended that
transgender persons be treated as socially and educationally backward classes for the purpose of reservations.?!
Implementing reservation policies in educational institutions and public employment can significantly improve
the socio-economic conditions of transgender individuals. Another crucial reform involves strengthening the
implementation of the Transgender Persons Act. The identity certification process should be simplified to ensure

27 ArvindNarrain, “The Transgender Persons Act and the Question of Self-Identification,” 55 Journal of Indian
Law Institute 312 (2020).

Z8National Human Rights Commission, Report on the Rights of Transgender Persons in India (2018).
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that it respects the principle of self-identification recognized by the judiciary. Administrative procedures should
be designed in a manner that protects the dignity and privacy of transgender individuals.

The government should also introduce comprehensive healthcare policies that address the specific needs of
transgender persons. These policies should include access to gender-affirming medical procedures, mental
health support, and health insurance coverage. Training programs for healthcare professionals should also be
implemented to promote sensitivity and awareness regarding transgender health issues. Educational institutions
play an important role in promoting social inclusion. Universities and schools should adopt inclusive
educational policies that prevent discrimination against transgender students. Measures such as gender-neutral
restrooms, anti-discrimination policies, and awareness programs can help create a more supportive educational
environment. Legal reforms should also focus on strengthening anti-discrimination protections. Although
existing laws prohibit discrimination against transgender persons, enforcement mechanisms remain weak.
Establishing specialized grievance redressal bodies and strengthening the role of the National Council for
Transgender Persons can improve the implementation of these protections.

Public awareness and social education are equally important in addressing the stigma associated with
transgender identities. Government agencies, civil society organizations, and media institutions should
collaborate to promote awareness regarding gender diversity and human rights. Furthermore, it is necessary to
encourage research and data collection relating to the socio-economic conditions of transgender persons.
Accurate data can assist policymakers in designing targeted welfare programs and evaluating the effectiveness
of existing policies.

International human rights principles also provide important guidance for the protection of transgender rights.
Instruments such as the Yogyakarta Principles emphasize the importance of recognizing gender identity as a
fundamental human right. Incorporating these principles into national policies can strengthen India’s
commitment to gender equality and human rights.

By adopting a comprehensive and inclusive policy approach, the government can ensure that the constitutional
recognition of transgender rights is translated into meaningful social and economic empowerment.

Conclusion

The recognition of transgender rights represents one of the most significant developments in contemporary
Indian constitutional jurisprudence. The landmark decision in National Legal Services Authority v. Union of
India marked a historic step toward acknowledging the dignity, equality, and autonomy of transgender persons.
By recognizing the third gender and affirming the right to self-identification, the Supreme Court established a
constitutional framework that protects the fundamental rights of transgender individuals. The judgment also
highlighted the need for affirmative action measures and welfare policies aimed at improving the socio-
economic conditions of the transgender community. Subsequent legislative developments, particularly the
enactment of the Transgender Persons (Protection of Rights) Act, have attempted to institutionalize the
recognition of transgender rights within the legal system.

However, the socio-legal impact of these developments remains uneven. Despite constitutional recognition and
legislative measures, transgender persons continue to face discrimination in education, employment, healthcare,
and housing. Social stigma and institutional barriers continue to limit the practical realization of their rights. The
study reveals that the effectiveness of the NALSA judgment depends largely on the implementation of
supportive policies and the transformation of societal attitudes. Legal recognition alone cannot eliminate deeply
rooted social prejudices. Therefore, sustained efforts are required from government institutions, civil society
organizations, and educational institutions to promote gender inclusivity.

The judiciary has played a crucial role in expanding the scope of transgender rights through progressive
interpretations of constitutional principles. However, long-term progress requires coordinated action by
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legislative and executive authorities to ensure the effective implementation of welfare schemes and anti-
discrimination measures.

Ultimately, the recognition of transgender rights reflects a broader commitment to human dignity and equality.
Ensuring the inclusion of transgender persons within the social, economic, and political life of the country is
essential for the realization of a truly democratic and inclusive society. The NALSA judgment has laid a strong
constitutional foundation for the protection of transgender rights in India. The challenge that remains is to
transform this legal recognition into tangible social change. Achieving this objective requires continuous legal
reforms, effective policy implementation, and a collective effort to challenge the societal prejudices that
continue to marginalize the third gender community.
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