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Abstract: 

Digital entrepreneurs building software, platform, and data-driven ventures face an intellectual property landscape 

structurally different from that confronting traditional manufacturing or product-based businesses, one in which 

the legal boundaries of patent eligibility for software have narrowed considerably, trade secret protection has been 

strengthened and federalized, and open licensing and platform-network strategies frequently create more durable 

competitive advantage than exclusionary IP rights alone. This paper examines the legal instruments available to 

digital entrepreneurs, patent, copyright, trademark, and trade secret protection, and analyzes the strategic trade-

offs each presents between securing exclusionary innovation protection and pursuing the rapid, often open or 

interoperable, market expansion that digital and platform business models typically require. The review traces the 

doctrinal narrowing of software patent eligibility following the U.S. Supreme Court's 2014 decision in Alice Corp. 

v. CLS Bank International, which held that implementing an abstract idea on a generic computer does not, without 

more, satisfy patent-eligible subject matter under 35 U.S.C. § 101, a ruling that has substantially reshaped software 

patenting strategy and elevated the relative importance of trade secret and copyright protection for digital ventures. 

The study further examines the 2016 federal Defend Trade Secrets Act, which created the first uniform federal 

civil cause of action for trade secret misappropriation in the United States, and evaluates its particular relevance 

to digital entrepreneurs whose core value, proprietary algorithms, training data, and technical processes, is often 

better suited to confidentiality-based protection than to public patent disclosure. A comparative legal-strategic 

framework is applied across four illustrative digital business models, software-as-a-service, data-and-AI-driven 

platforms, open-source-adjacent ventures, and consumer marketplace platforms, evaluating which protection 

strategy, or combination of strategies, best serves each model's particular balance of innovation protection and 

market expansion needs. The paper concludes by discussing the growing strategic role of trademark and network-

effect-based protection relative to patents in digital markets, and the persistent legal uncertainty facing AI-related 

and data-driven innovations under current doctrine. 

Keywords: Intellectual Property Strategy, Digital Entrepreneurship, Patent Eligibility, Trade Secrets, Software 

Patents, Copyright, Defend Trade Secrets Act, Startup Legal Strategy. 

I. Introduction 

Digital entrepreneurs, founders building software applications, data platforms, and internet-native business 

models, confront an intellectual property strategic landscape that differs in fundamental respects from the 

landscape traditionally taught in general IP practice, because the primary legal protections available for their core 
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assets, source code, algorithms, user interfaces, and proprietary data, do not map cleanly onto the patent-centric 

protection strategies historically associated with manufacturing, pharmaceutical, or hardware-based innovation 

[1]. Effective IP strategy for a digital venture must simultaneously address the goal of protecting genuine technical 

and creative innovation from appropriation by competitors and the equally important commercial goal of 

achieving rapid market expansion, an objective that in digital and platform markets frequently depends on 

interoperability, developer ecosystem openness, and network effects that can be directly undermined by an overly 

exclusionary IP posture [1], [2]. 

This tension has been sharpened by a significant doctrinal narrowing of software patent eligibility over the past 

decade. In Alice Corp. Pty. Ltd. v. CLS Bank International, decided June 19, 2014, the United States Supreme 

Court held that a claim directed to an abstract idea does not become patent-eligible under 35 U.S.C. § 101 merely 

by reciting its implementation on a generic computer, applying the two-step framework the Court had previously 

articulated in Mayo Collaborative Services v. Prometheus Laboratories, Inc. (2012): first, determine whether the 

claim is directed to a patent-ineligible concept such as an abstract idea, and second, if so, determine whether the 

claim's additional elements transform it into something "significantly more" than a patent on the abstract idea 

itself [3], [4]. The Court found that Alice Corporation's patents, directed to a computerized scheme for mitigating 

settlement risk in financial transactions, claimed nothing more than the abstract idea of intermediated settlement, 

and that reciting generic computer implementation was insufficient to render that abstract idea patent-eligible [4]. 

Because this holding applied with particular force to software patents implementing well-known business or 

organizational methods on a computer, a category encompassing a very substantial share of digital-venture patent 

filings prior to 2014, Alice has been widely credited, including by patent-reform advocacy organizations, with 

significantly reducing the viability of vague, overbroad software patents and correspondingly reducing the 

leverage such patents afforded so-called patent-assertion entities against startups and other productive digital 

companies [3]. 

The practical strategic consequence of Alice for digital entrepreneurs has been to elevate the relative importance 

of the other three principal IP protection mechanisms, trade secret, copyright, and trademark, none of which was 

directly affected by the abstract-idea eligibility narrowing, since each protects a fundamentally different aspect of 

a digital venture's assets through fundamentally different legal mechanisms [5]. Trade secret protection, in 

particular, has undergone its own significant strengthening during the same period: the federal Defend Trade 

Secrets Act (DTSA), signed into law on May 11, 2016, after clearing the Senate by unanimous vote and the House 

by a 410–2 margin, created the first uniform federal civil cause of action for trade secret misappropriation, 

supplementing the previously state-law-only protection available under the various state adoptions of the Uniform 

Trade Secrets Act [6], [7]. The DTSA amended the federal Economic Espionage Act to provide trade secret owners 

a federal forum, nationwide service of process, and remedies including injunctive relief, compensatory damages, 

and, in limited circumstances, ex parte seizure orders, while also establishing specific whistleblower immunity 

provisions protecting employees who disclose trade secrets in confidence to government officials or attorneys for 

the purpose of reporting suspected legal violations [7], [8]. For digital entrepreneurs whose core competitive value 

frequently resides in proprietary algorithms, model training methodologies, or technical processes that would be 

difficult to reverse-engineer from a finished product, trade secret protection offers a materially different strategic 

profile than patenting: it requires no public disclosure, imposes no fixed term limit provided secrecy is maintained, 

but depends entirely on the venture's ability to implement and demonstrate "reasonable measures" to preserve 

confidentiality, a factual, evidence-dependent standard rather than a formal registration requirement [8]. 

Copyright protection, arising automatically upon the fixation of original expression in a tangible medium and 

requiring no registration for protection to exist, though registration remains a prerequisite for filing a U.S. 

infringement suit and for eligibility for statutory damages, extends to the literal source code of software as a form 

of literary work, but critically does not extend to the underlying functional ideas, algorithms, or methods of 

operation the code implements, a limitation directly relevant to digital ventures because it means copyright can 

prevent verbatim or substantially similar code copying but cannot by itself prevent a competitor from 

independently implementing the same underlying functional concept [2], [5]. Trademark protection, covering the 

marks, names, and logos through which a digital venture's brand and platform are recognized in the marketplace, 
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plays an increasingly strategically significant role in digital markets precisely because network effects and brand 

recognition, rather than any single patentable technical feature, frequently constitute the more durable source of 

competitive advantage for platform and marketplace businesses, particularly once a venture has achieved 

meaningful market penetration [1]. 

Beyond the choice among these four formal protection mechanisms, digital entrepreneurs increasingly must 

navigate a further strategic dimension largely absent from traditional IP strategy: the deliberate use of open 

licensing, open-source contribution, and platform interoperability as an affirmative market-expansion strategy 

rather than merely a defensive or cost-saving measure, since developer ecosystem adoption, third-party 

integration, and network effects frequently depend on a venture's willingness to forgo certain exclusionary IP 

claims in favor of broader platform openness [2]. This creates a strategic landscape in which the optimal IP posture 

varies considerably by digital business model, a software-as-a-service venture built on a proprietary backend 

algorithm faces materially different optimal IP strategy than an open-core developer-tools venture or a two-sided 

consumer marketplace platform, a variation this paper examines in detail. 

This paper synthesizes the legal doctrine, statutory framework, and strategic literature governing intellectual 

property protection for digital entrepreneurs, examining patent, trade secret, copyright, and trademark protection 

mechanisms and evaluating the comparative strategic trade-offs each presents between securing innovation 

protection and enabling the market expansion digital business models typically require. 

Research Objectives 

1. To examine the legal doctrine governing patent eligibility for software and algorithmic innovations following 

Alice Corp. v. CLS Bank. 

2. To analyze the strategic role of federal trade secret protection under the Defend Trade Secrets Act for digital 

ventures. 

3. To evaluate copyright and trademark protection mechanisms as applied to software, platforms, and digital 

branding. 

4. To assess the strategic trade-off between exclusionary IP protection and open licensing/interoperability-

based market expansion across differing digital business models. 

5. To identify persistent legal uncertainty and strategic challenges facing digital entrepreneurs, particularly 

regarding data and AI-related innovation. 

II. Literature Review 

2.1 The Narrowing of Software Patent Eligibility 

Prior to 2014, software and business-method patents, particularly those implementing well-known organizational 

or financial concepts on a generic computer, faced considerable doctrinal uncertainty, with the U.S. Court of 

Appeals for the Federal Circuit having failed to produce a clear majority position on the patentability of such 

claims even in its own en banc review of the Alice case itself [4]. The Supreme Court's unanimous 2014 decision 

resolved this uncertainty by applying the two-step Mayo framework, first articulated in the context of medical 

diagnostic patents, directly to computer-implemented business method claims, holding that Alice Corporation's 

claims to a computerized intermediated-settlement scheme were directed to the abstract idea of intermediated 

settlement itself, and that the recitation of generic computer implementation, tracking parties' transaction resources 

and adjusting account balances via a computer, did not add the "inventive concept" necessary to transform that 

abstract idea into a patent-eligible application [3], [4]. Subsequent U.S. Patent and Trademark Office interim 

guidance built directly on the Alice framework, cataloguing specific examples of abstract ideas and of claim 

limitations sufficient to constitute "significantly more" drawn from the growing body of post-Alice Federal Circuit 

case law, providing patent examiners and applicants with progressively more concrete, though still contested, 

guidance on the boundary between patentable and unpatentable computer-implemented subject matter [3]. Patent-

reform advocacy organizations have documented that Alice has meaningfully reduced the pool of vague, 
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overbroad software patents historically available to patent-assertion entities targeting startups, a development with 

direct strategic relevance to digital entrepreneurs both as potential patent applicants facing a higher eligibility bar 

and as potential patent-infringement defendants benefiting from a stronger invalidity defense [3]. 

2.2 Strategic Implications of Narrowed Patent Eligibility for Digital Ventures 

The practical strategic consequence of the post-Alice eligibility landscape is that digital entrepreneurs seeking 

patent protection for software innovations must draft and pursue claims demonstrating a technical improvement 

to computer functionality itself, or a sufficiently concrete technical application beyond the abstract underlying 

business or organizational concept, rather than claims that merely automate or computerize a pre-existing manual 

process or well-known method [4]. This has shifted digital-venture patent strategy toward narrower, more 

technically specific claims focused on genuine algorithmic or system-architecture innovation, while 

simultaneously reducing reliance on patent protection as the primary IP strategy for ventures whose core 

innovation lies principally in business-model novelty or in the application of well-understood computational 

techniques to a new market context, categories of innovation that remain vulnerable to eligibility challenge under 

the Alice framework [3], [4]. 

2.3 Federal Trade Secret Protection Under the Defend Trade Secrets Act 

The Defend Trade Secrets Act of 2016, enacted through bipartisan legislation amending the federal Economic 

Espionage Act found at 18 U.S.C. Chapter 90, created the first federal civil cause of action for trade secret 

misappropriation, supplementing rather than preempting the state-law protection previously available under the 

various state adoptions of the Uniform Trade Secrets Act, in force in 47 states, with the remaining jurisdictions 

relying on common law [6], [7]. The DTSA requires that the misappropriation be "related to" a product or service 

used or intended for use in interstate or foreign commerce, and provides remedies including injunctive relief, 

compensatory damages or a reasonable royalty in lieu of damages, and, in extraordinary circumstances, ex parte 

seizure orders to prevent dissemination of a trade secret, while establishing a three-year statute of limitations 

running from the date of discovery of the misappropriation [8], [9]. A distinctive feature of the DTSA of particular 

relevance to digital entrepreneurs managing technical and engineering staff is its whistleblower immunity 

provision, which shields an employee, contractor, or consultant from criminal or civil trade secret liability for 

disclosures made in confidence to a government official or attorney for the purpose of reporting a suspected legal 

violation, or made in a court filing under seal in connection with a retaliation lawsuit, a provision that digital 

ventures are required to reference in relevant confidentiality and employment agreements to preserve the full 

range of remedies otherwise available under the Act [8]. 

2.4 Trade Secrets as the Preferred Protection Mechanism for Algorithmic and Data Assets 

For digital ventures whose core competitive value resides in proprietary algorithms, machine learning model 

architectures, training methodologies, or curated proprietary datasets, trade secret protection frequently presents 

a more strategically suitable mechanism than patenting, both because such assets often would not survive the post-

Alice eligibility analysis if claimed principally as an abstract computational method, and because patenting 

requires public disclosure of the claimed invention in exchange for a time-limited exclusionary right, whereas 

trade secret protection imposes no disclosure requirement and no fixed term, remaining in force indefinitely 

provided the venture implements and can evidence reasonable measures to maintain secrecy, such as access 

controls, confidentiality agreements, and data segmentation practices [1], [5]. This trade-off is not without 

strategic cost: unlike a patent, a trade secret provides no protection against independent discovery or reverse 

engineering by a competitor, meaning that trade secret protection is best suited to innovations that are difficult to 

reverse-engineer from the venture's publicly observable product or service, a characteristic more often true of 

backend algorithms and training data than of user-facing software features [5], [8]. 

2.5 Copyright Protection for Software and Its Functional Limitations 

Copyright protection attaches automatically to original software source code as a literary work upon fixation, 

without requiring registration, though U.S. registration remains a statutory prerequisite for filing an infringement 

action and for eligibility for statutory damages and attorney's fees [2]. Copyright's central strategic limitation for 
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digital entrepreneurs is the idea-expression dichotomy: copyright protects the specific literal or non-literal 

expression of code but does not extend to the underlying functional ideas, algorithms, processes, or methods of 

operation that code implements, meaning copyright can prevent a competitor from copying a venture's actual 

source code but cannot prevent independent implementation of the same underlying functionality through 

differently written code [2], [5]. This limitation means copyright functions most effectively as a protection against 

direct code misappropriation, a genuine risk for digital ventures given the ease of digital copying, rather than as a 

mechanism for protecting the underlying technical or business innovation a piece of software embodies. 

2.6 Trademark and Brand Protection in Network-Effect-Driven Digital Markets 

Trademark protection, governing the names, logos, and other source-identifying marks under which a digital 

venture's product or platform is offered, assumes disproportionate strategic importance in digital markets relative 

to traditional product markets because platform and marketplace business models frequently derive their most 

durable competitive advantage from network effects, the value of the platform increasing with the number of 

participating users, and brand recognition, rather than from any single patentable technical feature that a well-

resourced competitor could not eventually replicate [1]. Because network effects and brand trust compound over 

time and are difficult for a later entrant to displace even where the later entrant offers technically comparable 

functionality, a digital entrepreneur's trademark strategy, securing registration early and enforcing consistent brand 

use across an expanding platform ecosystem, can function as a more durable long-term competitive moat than the 

venture's initial technical innovation, particularly in categories where the underlying technology is likely to be 

replicated or commoditized within a short period after market entry. 

2.7 Open Licensing and Interoperability as Affirmative Market-Expansion Strategy 

Beyond the choice among formal exclusionary IP protections, digital entrepreneurs increasingly employ deliberate 

IP openness, permissive open-source licensing of core or peripheral components, published application 

programming interfaces, and interoperability standards, as an affirmative strategy for accelerating market 

expansion through third-party developer adoption and platform ecosystem growth, a strategy that runs counter to 

the traditional IP-strategy assumption that exclusionary protection and market share are straightforwardly 

complementary goals [1], [2]. This "open core" or platform-openness strategy typically involves maintaining trade 

secret or patent protection over a narrower set of genuinely differentiating proprietary components, such as a core 

recommendation algorithm or backend data infrastructure, while releasing peripheral tooling, client libraries, or 

integration interfaces under open licenses specifically to lower the barrier for third-party developers and enterprise 

customers to adopt and build upon the platform, a strategy that treats IP openness in the peripheral layer as a direct 

enabler, rather than a threat to, the venture's overall market expansion and eventual monetization of its retained 

proprietary core. 

2.8 Research Gap 

While patent eligibility doctrine, trade secret law, copyright, and trademark protection have each been extensively 

analyzed individually within IP scholarship, relatively few sources synthesize these four mechanisms within a 

single, business-model-differentiated strategic framework specifically tailored to the digital entrepreneur's 

decision context, in which the optimal combination of protections varies considerably depending on whether the 

venture's core value lies in a proprietary backend algorithm, a data asset, a developer platform, or a two-sided 

marketplace [1], [2], [5]. Furthermore, existing literature addressing the post-Alice patent landscape and the post-

DTSA trade secret landscape is frequently treated separately, despite the two developments jointly and directly 

shaping the same underlying strategic question digital entrepreneurs face: whether to seek patent protection, trade 

secret protection, or some combination, for a given piece of proprietary technology [3], [8]. This study addresses 

these gaps by synthesizing patent, trade secret, copyright, and trademark doctrine within an integrated, business-

model-differentiated strategic framework for digital entrepreneurs. 
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III. Methodology 

3.1 Research Design 

This study adopts a doctrinal and comparative legal-strategic research design, analyzing primary legal authority, 

including the Alice Corp. v. CLS Bank decision and its underlying Mayo framework, the Defend Trade Secrets Act 

of 2016 and its legislative history, and foundational copyright and trademark doctrine, alongside professional 

practice and startup-focused legal literature addressing the practical strategic application of these mechanisms to 

digital ventures. 

3.2 Conceptual Framework 

The framework applied in this review models digital entrepreneur IP strategy as a decision across four available 

protection mechanisms, patent, trade secret, copyright, and trademark, evaluated along two dimensions: 

exclusionary strength, the degree to which the mechanism prevents third parties from independently developing 

or using comparable technology, and market-expansion compatibility, the degree to which pursuing the 

mechanism supports or conflicts with strategies, such as open licensing, developer ecosystem growth, and 

interoperability, that many digital business models depend on for rapid scaling. This two-dimensional framework 

is applied across four illustrative digital business model archetypes, software-as-a-service, data-and-AI-driven 

platforms, open-source-adjacent ventures, and consumer marketplace platforms, to characterize the comparatively 

optimal IP strategy mix for each. 

3.3 Data Sources 

The literature synthesized in this review draws on the primary judicial opinion in Alice Corp. Pty. Ltd. v. CLS 

Bank International, 573 U.S. 208 (2014), and its underlying Mayo Collaborative Services v. Prometheus 

Laboratories, Inc. framework; the text and legislative history of the Defend Trade Secrets Act of 2016 (Pub. L. 

114–153); foundational U.S. copyright and trademark statutory authority; U.S. Patent and Trademark Office post-

Alice subject-matter eligibility guidance; and professional legal practice literature addressing startup and digital-

venture IP strategy, including analysis from intellectual property practice groups and patent-reform advocacy 

organizations. 

3.4 Analytical Framework 

Reviewed doctrine and strategic literature were classified according to the two-dimensional framework described 

in Section 3.2. Each protection mechanism was evaluated by legal basis (statutory registration requirement, 

automatic attachment, or confidentiality-dependent), by scope of protection (literal expression, functional method, 

source-identifying mark, or confidential technical/business information), and by compatibility with open, 

interoperability-based market-expansion strategies, enabling systematic comparison of which mechanisms best 

serve which digital business model archetypes. 

3.5 Evaluation Criteria 

Comparative evaluation in this review uses criteria standard in IP strategy and doctrinal legal analysis: legal 

durability (term length and conditions for maintaining protection), disclosure requirement (whether the 

mechanism requires public disclosure of the protected subject matter), exclusionary scope (whether the 

mechanism protects against independent development or only against copying/misappropriation), and market-

expansion compatibility (the degree to which pursuing the mechanism supports or constrains open licensing, 

developer ecosystem growth, and platform interoperability strategies). 

IV. Results and Discussion 

4.1 Comparative Strategic Profile of the Four IP Protection Mechanisms 

Table I summarizes the comparative legal and strategic characteristics of patent, trade secret, copyright, and 

trademark protection as applied to digital ventures. 
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Table I. Comparative strategic profile of IP protection mechanisms for digital entrepreneurs 

Protection 

mechanism 

Legal 

basis/disclosure 

requirement 

Protects against Term/durability Market-

expansion 

compatibility 

Source 

Patent Registration; full 

public disclosure 

required 

Independent 

development (not just 

copying), within 

claim scope 

20 years from 

filing, subject to 

eligibility (post-

Alice narrowed for 

software) 

Low-to-

moderate; 

disclosure and 

exclusivity can 

conflict with 

open ecosystem 

strategy 

[3], [4] 

Trade secret 

(DTSA) 

No registration; 

requires 

demonstrable 

"reasonable 

measures" of 

secrecy 

Only 

misappropriation 

(theft/breach of 

confidence), not 

independent 

discovery 

Indefinite, 

contingent on 

maintained secrecy 

Low for the 

protected asset 

itself; high 

compatibility for 

surrounding 

open layers 

[6]–[8] 

Copyright Automatic on 

fixation; 

registration needed 

to sue/claim 

statutory damages 

(U.S.) 

Only 

literal/substantially 

similar copying, not 

independent 

functional 

reimplementation 

Long term (life of 

author + 70 years, 

or fixed term for 

corporate works) 

High; 

compatible with 

open-source 

licensing built 

directly on 

copyright 

ownership 

[2], [5] 

Trademark Registration 

recommended; use 

in commerce 

required 

Confusingly similar 

marks/brand use 

Indefinite, 

renewable while in 

continuous use 

High; directly 

supports, rather 

than conflicts 

with, ecosystem 

and brand-

driven 

expansion 

[1] 

 

4.2 Strategic Fit Across Digital Business Model Archetypes 

The comparative characteristics in Table I translate into materially different optimal IP strategies depending on a 

digital venture's underlying business model, since the four mechanisms' differing exclusionary scope and market-

expansion compatibility interact differently with each archetype's core value driver and growth strategy. 

For a software-as-a-service (SaaS) venture whose core value lies in a proprietary backend workflow or business-

logic implementation, the post-Alice eligibility landscape substantially narrows the practical availability of strong 

patent protection unless the underlying innovation reflects a genuine technical improvement to computer 

functionality rather than the computerization of a known business process, making trade secret protection of the 

core backend implementation, combined with copyright protection against literal code copying and trademark 

protection of the product brand, the more strategically robust combination for most SaaS ventures [3], [5]. 

For a data-and-AI-driven platform whose core value lies in proprietary training data, model architecture, or 

algorithmic weights, trade secret protection under the DTSA is frequently the most strategically appropriate 

primary mechanism, since these assets are typically both difficult to reverse-engineer from the platform's 

observable outputs and poorly suited to patent claiming under current eligibility doctrine where they reduce to an 

abstract mathematical or organizational method without a sufficiently concrete technical application [4], [8]; 

ventures in this category must correspondingly invest heavily in the internal confidentiality and access-control 

infrastructure the DTSA's "reasonable measures" standard requires to preserve the trade secret's legal status. 
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For an open-source-adjacent developer-tools venture, the optimal strategy typically inverts the exclusionary 

default entirely: copyright ownership of the core codebase is affirmatively leveraged through a permissive or 

open-core license structure to drive developer adoption and ecosystem growth, with monetization strategy relying 

not on excluding others from the technology but on trademark-protected branding, hosted-service convenience, 

and enterprise support offerings layered on top of the openly licensed core, a strategy in which copyright's 

automatic attachment and clear ownership chain, rather than any exclusionary intent, is the mechanism's principal 

strategic value [2]. 

For a consumer marketplace or two-sided platform venture, trademark and brand protection frequently 

constitute the most strategically durable IP asset over the venture's long-term life cycle, since the underlying 

matching or transaction technology is often readily replicable by well-resourced competitors, while the network 

effects and brand trust a marketplace accumulates through consistent, trademark-protected branding across a 

growing user base are considerably more difficult for a later entrant to displace, making early and comprehensive 

trademark registration and enforcement a strategic priority disproportionate to its relative neglect in early-stage 

technical-founder IP planning [1]. 

4.3 Discussion 

The comparative analysis across Table I and the four business-model archetypes indicates that effective IP strategy 

for digital entrepreneurs cannot be reduced to a single default recommendation, such as "patent early" or "keep 

everything as a trade secret," but instead requires a differentiated assessment of which mechanism's exclusionary 

scope and disclosure requirements align with the specific technical and commercial character of the venture's core 

value driver. The post-Alice narrowing of software patent eligibility has not eliminated patent protection as a 

viable strategy for digital ventures, but it has meaningfully raised the bar for what qualifies as patentable subject 

matter, shifting the practical center of gravity in digital-venture IP strategy toward trade secret protection for 

algorithmic and data assets that would face eligibility challenges as patent claims, a shift the DTSA's 2016 

federalization of trade secret remedies has made considerably more legally robust and accessible than the pre-

2016, state-law-only trade secret landscape [3], [4], [8]. At the same time, the growing strategic reliance on 

copyright-based open licensing and trademark-based brand protection across open-source-adjacent and platform-

marketplace business models respectively demonstrates that digital IP strategy increasingly treats exclusionary 

protection and market expansion not as inherently opposed goals requiring a single trade-off, but as 

complementary strategies that can be applied selectively across different layers of a venture's technology stack, 

exclusionary trade secret or narrow patent protection reserved for the genuinely differentiating proprietary core, 

combined with deliberate copyright-based openness and trademark-based brand investment at the ecosystem and 

..market-facing layers, to achieve both innovation protection and rapid market expansion simultaneously rather 

than sequentially trading one off against the other [1], [2]. 

V. Challenges in Digital Entrepreneur IP Strategy 

Several challenges constrain the reliable application of this strategic framework in practice. The post-Alice patent 

eligibility standard remains doctrinally unsettled at its margins, since Federal Circuit case law applying the 

"significantly more" second step of the Mayo framework has continued to evolve in a fact-specific, claim-by-

claim manner, making it difficult for digital entrepreneurs and their counsel to predict with confidence whether a 

given software or algorithmic innovation will survive an eligibility challenge before substantial patent prosecution 

costs have been incurred. Trade secret protection's dependence on "reasonable measures" of confidentiality creates 

an ongoing operational compliance burden disproportionately difficult for early-stage digital ventures with limited 

legal and information-security resources to satisfy and evidence to the standard courts require, particularly as 

remote work and cloud-based development infrastructure complicate the boundary-setting that trade secret 

protection traditionally relied upon. The strategic tension between open licensing and exclusionary protection 

remains genuinely difficult to calibrate in practice, since a venture that opens too much of its technology stack 

risks losing the proprietary differentiation that originally attracted investment, while a venture that opens too little 

risks failing to achieve the developer or ecosystem adoption its platform business model depends upon. AI-related 

innovation presents a particularly acute and currently unresolved category of uncertainty, since questions 
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regarding the patent eligibility of AI model architectures and training methods, the copyright status of AI-

generated or AI-assisted output, and the trade secret status of training data obtained or used under contested 

licensing terms remain active areas of unsettled law that digital entrepreneurs building AI-driven ventures must 

navigate without the benefit of well-established doctrinal guidance. Finally, the increasingly global nature of 

digital markets means that IP strategies calibrated to U.S. doctrine, including the Alice and DTSA frameworks 

specifically discussed in this review, may not transfer directly to other jurisdictions with materially different patent 

eligibility and trade secret protection standards, requiring digital entrepreneurs pursuing international market 

expansion to develop jurisdiction-specific IP strategy rather than relying on a single domestic framework. 

VI. Conclusion 

This paper has examined the intellectual property strategies available to digital entrepreneurs and the strategic 

trade-offs each presents between securing innovation protection and pursuing market expansion. The doctrinal 

narrowing of software patent eligibility following Alice Corp. v. CLS Bank has elevated the relative strategic 

importance of trade secret protection, copyright, and trademark for digital ventures, a shift the 2016 federal Defend 

Trade Secrets Act has made considerably more legally robust by providing digital entrepreneurs a uniform, 

nationwide civil remedy for misappropriation of algorithmic and data assets that are often poorly suited to patent 

protection under current eligibility doctrine. The comparative analysis across software-as-a-service, data-and-AI-

driven platform, open-source-adjacent, and consumer marketplace business models demonstrates that no single 

IP mechanism serves as a universal default strategy; instead, effective digital entrepreneur IP strategy requires 

selectively layering exclusionary protection, trade secret or narrowly claimed patents, over the venture's genuinely 

differentiating proprietary core, while deliberately leveraging copyright-based open licensing and trademark-

based brand investment to drive the ecosystem adoption and market expansion many digital business models 

fundamentally depend upon. Far from being inherently opposed goals, innovation protection and market 

expansion can be pursued simultaneously across different layers of a digital venture's technology and brand stack, 

provided the entrepreneur applies a business-model-differentiated strategic framework rather than a one-size-fits-

all approach to intellectual property protection. 

VII. Future Work 

Future legal research should continue tracking the evolving Federal Circuit case law applying the post-Alice 

eligibility framework to emerging categories of software and algorithmic innovation, particularly as courts 

confront an increasing volume of AI-related patent claims raising eligibility questions not squarely addressed by 

the original Alice fact pattern. Further work is needed examining how digital ventures in practice implement and 

evidence the DTSA's "reasonable measures" standard for trade secret protection of distributed, cloud-based, and 

remote-work-dependent technical assets, an operational compliance question with substantial practical stakes but 

comparatively limited empirical study to date. Continued research should also examine the emerging and currently 

unsettled legal questions surrounding AI-generated content copyright status and AI training data trade secret and 

licensing status, both of which bear directly on the IP strategy available to the growing population of AI-driven 

digital ventures. Comparative international research extending this predominantly U.S.-doctrinal framework to 

major non-U.S. digital markets, particularly the European Union's differing software patent and trade secret 

directive framework, would help digital entrepreneurs pursuing global market expansion develop jurisdiction-

appropriate IP strategy rather than relying on domestic U.S. doctrine alone. Finally, future work should empirically 

examine the comparative long-term venture outcomes associated with differing IP strategy archetypes, patent-

heavy, trade-secret-heavy, and open-licensing-heavy approaches, across matched samples of digital ventures, to 

test more rigorously whether the strategic complementarity this paper's framework proposes is borne out in actual 

venture performance data. 
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